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CORPORATE NAMES IN NEW YORK must contain such word or 
words, abbreviation, affix or prefix therein, or thereto, as will clearly indi- 
cate a corporation as distinguished from a natural person, firm, or co- 
partnership. (Laws 1911, Chapter 638, in effect January 1, 1912.) The 
Secretary of State acting under the advice of the Attorney General, given 
in an opinion dated January 8, 1912, ruled that the corporate name was 
sufficiently distinguished by the use of the word “Company” when it was 
not preceded by the conjunction “and.” Recently, however, Justice De- 
lany, of the Supreme Court, at New York City, held that while, colloquially 
the word “Company” imports the word “Corporation,” it does not neces- 
sarily involve that meaning in law, and refused an application for a change 
of name until some word, abbreviation, prefix or suffix should be made a 
part of a new name so as to clearly indicate that it was a corporation. 
The Court expresses the opinion that the statute is remedial, designed 
to prevent deception on the public and to make plain the nature of the 
concern bearing such a name, and that, therefore, strict compliance should 
be required so as to effect the purpose intended. (In re: American Cigar 
Lighter Company, N. Y. Law Journal, Sept. 19, 1912.) Since this decision 
the Secretary of State of New York has refused to file Certificates of In- 
corporation unless some such word as “Corporation” or “Incorporated,” 
or abbreviation thereof, is made a part of the name. A foreign corpora- 
tion entering the State must agree to use some such word, abbreviation, 


afix or prefix with its name in the State before a certificate of authority 
will be granted. 


A FOREIGN CORPORATION ENTERING THE STATE OF NEW 
YORK to do business must pay for that privilege a license fee of one- 
eighth of one per cent., computed on the basis of the capital stock employed 
by it within the state during the first year in which it carries on its busi- 
ness in the state. The measure of the amount of capital employed in the 
state is such portion of the issued capital stock as the gross assets em- 
ployed in any business within the state bear to the gross assets wherever 
employed in business. To what extent intangible personal property of 
foreign corporations is located in the state is frequently the point at issue 
between corporations and the State Comptroller. A recent case (People 
ex rel. David Williams Co. v. Sohmer, State Comptroller, 137 N. Y. Supp., 
23) brought squarely before the court the question as to what extent open 
accounts due from residents of other states should be considered as capital 
employed in New York. The Williams Co. is a Maine corporation, with 
its principal office located in Augusta. The main business office is in 
New York City, where its only bank account is kept and its principal 
officers perform their services. Agencies are maintained in other states, 
however, at which contracts are taken for advertising, but which are ap- 
proved, directed to be executed and paid for at the New York office. The 
company maintained that these open book accounts were not taxable in 
New York because their situs was either at the home office of the com- 
pany in Maine, or in the various states where the debtors resided or 
where its soliciting agencies we naintained. The court reasoned that 
all the money collected from residents of other states came to the New 
York office and remained there until again used in business, all of its busi- 
ness was conducted from that office as if it had no other, its office in 
Maine was a mere official one, did no business and handled no money. 
and therefore the situs of its open book accounts was properly in the state 
for the purpose of imposing the license tax. 


INTANGIBLE PROPERTY OF FOREIGN CORPORATIONS IN 
KENTUCKY not having a permanent situs in the state was held not 
taxable in a recent case where a foreign insurance corporation having its 
home office in another state, daily deposited the proceeds of its local busi- 
ness in a local bank, and promptly transferred the same to its home office. 





7 
(Commonwealth v. Prudential Life Ins. Co., 149 S. W., 836.) The general” 
rule in Kentucky, as stated by the court, is “that money or intangible 
property of a non-resident is subject to taxation in the state in which it 
has an actual situs for business purposes, as when it is in the custody 
of an agent or fiduciary within the state, who manages and controls it by 
lending it out, investing it, collecting the interest and the like, or when it 
is the accumulation or income from the business done in the state, or when 
it has been placed permanently on deposit.” 


A FOREIGN CORPORATION IN MISSOURI took a note in pay- 
ment for goods sold to one of its customers. About one-third of the 
amount represented by the face of the note accrued from business trans- 
acted and goods sold and delivered by its branch office in Kansas City 
prior to having obtained authority to do business under the foreign cor- 
poration law of the state. The remaining amount of tiie note accrued 
from the sale of goods by the home office out of the state under the 
rules of interstate commerce. The Supreme Court of Missouri holds that 
the transactions of the Kansas City branch office before obtaining authority 
to do business were unlawful and vitiated the entire note. The Court does 
not pass on the plaintiff's right to recover from defendant in a different 
action an amount equal to that part of the consideration of the note accru- 
ing from sales by interstate commerce as that question was not necessarily 


presented by the record in the view taken of the case. (Parke, Davis 
& Co. v. Mullett, 149 S. W., 461.) 


AN UNREGISTERED FOREIGN CORPORATION IN PENNSYL- 
VANIA was held in a recent case (Raff vs. Isman, 84 Atlantic, 352), to 
be utterly without authority to do any business within the Commonwealth 


and what it could not do itself it could not authorize anyone else to do for 
it. Consequently an agent who signed .a contract in behalf of the corpora- 
tion was held to be personally liable thereon, as he was presumed to have 
known the corporation’s incapacity. 


THE IMPORTANCE OF CORRECT INCORPORATION is em- 
phasized by a recent decision of the Supreme Court of Illinois (People 
ex rel. Tilton, State’s Attorney, vs. Mackey et al., 99 N. E., 370). The 
jacksonville Water Works Company was organized in 1905, but failed to 
record its certificate of complete organization with the Recorder of Deeds, 
as required by statute, which provides that upon such recording the Com- 
pany shall be deemed fully organized and may proceed to do business. 
The same Section (Section 4, Chapter 32, Hurd’s Revised Statutes), de- 
clares that unless the corporation shall be organized and proceed to do 
business within two years after the license to incorporate has been granted, 
such license shall be deemed revoked and all proceedings thereunder void. 
In ignorance of its lack of power, the Company proceeded to do business, 
constructed a system of water works at a cost of about $450,000 under a 
contract with the City of Jacksonville, and for a time supplied the city 
with its water. Owing to a disagreement between the Company and the 
City, litigation was instituted, and this suit, in quo warranto, the defense 
alleged, was prosecuted in the interests of the City in connection with such 
litigation. The Court refused, however, to regard the suit in any other 
light than a prosecution by the people of the State for the purpose of 
ousting a pretended corporation from the exercise of corporate functions 
and franchises. The Court held that failure to record its certificate of 
organization within two years was fatal to its existence; that a subsequent 
attempt to remedy the defect was useless, for all subsequent proceedings 
had become void, and that nothing short of a complete reorganization 
would resuscitate the defunct corporate body. 














A SIMILAR CASE IN ALABAMA holds that the State will forfeit 
the. charter of a domestic corporation in quo wafranto proceedings where 
the statement under oath at the time of incorporation falsely states that 
the amount of capital stock paid in was more than the minimum required 
by statute while in fact the amount so paid in was less than the minimum 
so required, on the ground that there was no compliance with the statute 
and the incorporation was void. The court also held that although the 
relator might have a personal interest in the result, the proceedings should 
not be dismissed. for that reason (Floyd et al. v. State ex rel. Baker, 5° 
So., 280). 

THE CONSTITUTION OF PENNSYLVANIA, provides (Article 16, 
Section 7), that “No corporation shall issue stock or bonds except for 
money, labor done, or money or property actually received.” When the 
Dilworth Coal Co. was organized the subscribers turned over to the Com- 
pany property of the value of $156,000, and cash to the amount of $144,000, 
receiving in exchange therefor stock to the amount of $300,000, and in addi- 
tion bonds to an equal amount. The Company became bankrupt and the 
bondholders instituted suit to foreclose. The Court held that the validity 
of the bonds, which were still in the hands of the original holders, was a 
question for the Jury. (Guarantee Title & Trust Company vs. Dilworth 
Coal Co., 84 Atlantic, 516.) 


THE CORPORATION LAW OF MONTANA provides (Revised 
Codes, Sec. 3887) that “any corporation whose capital stock is not assess- 
able may, with the consent of three-fourths of its stockholders, in writing. 
spread upon the records of such corporation, make its stock assessable 
under the provisions of this article.’ The Sapreme Court of that state has 
recently held that this provision requires the consent of three-fourths of 
the number of stockholders, and that the consent of three-fourths of the 
number of shares represented by a less number of stockholders is not suffi- 
cient to make the stock assessable. (Smith v. Iron Mountain Tunnel Co., 


125 Pac., 649.) 


THE FRANCHISE TAX ACT OF DELAWARE (21 Del. Laws, C. 
166), provides that if a corporation shall fail for two consecutive years 
to pay its franchise tax the charter of such corporation and all powers 
conferred by law upon it shall be inoperative and void. The question has 
frequently arisen as to what action a corporation whose charter has been 
forfeited may take to dispose of its property and wind up its affairs. In 
a recent case (Harned v. Beaccn Hill Real Estate Co., 84 Atlantic, 229), 
the Supreme Court of Delaware held that a corporation whose charter has 
been forfeited for non-payment of taxes still exists for three years under 
Section 40 of the General Corporation Law for the purpose of settling up 
its affairs, and that if it fails so to do within three years, that thereafter its 
creditors and stockholders may at any time secure the appointment of 
trustees or receivers who shall make a final settlement of the unfinished 
business of the corporation. Any property which may not have been dis- 
posed of by the company before dissolution or during the succeeding three 
years is not lost, but remains the property of the corporation, so that it 


may be sold and disposed of for the benefit of its creditors and stock- 
holders. 


THE FEDERAL CORPORATION TAX is paid for the privilege of 
carrying on or doing business by the corporation. In a recent case (Emery, 
Bird, Thayer Realty Co. vs. United States, 198 Federal, 242), the United 
States District Court for the Western District of Missouri, Western Divi- 











sion, held that a corporation organized solely for the purpose of taking 
over and holding the real estate and leasehold interests owned by a dry 
goods corporation leasing such property to the dry goods corporation, col- 
lecting the rents and distributing them among its stockholders, and which 
has actually executed a long term lease of such property to the dry goods 
corporation, and surrendered the management and control thereof, is not 
doing business so as to subject it to the tax, although it was organized 
under a provision of law relative to the organization of business and man- 
ufacturing corporations for profit. 


WHAT CONSTITUTES INCOME TAXABLE UNDER THE FED- 
ERAL CORPORATION TAX LAW was the question involved in a recent 
case (Mutual Benefit Life Ins. Co. v. Herold, 198 Federal Reporter, 199) in 
which the District Court for the District of New Jersey held that the word 
“dividends” was used in the act in its popular sense as representing pro- 
ceeds and that so-called dividends of a mutual company doing business on 
the level premium plan, consisting merely of the portion of the loading of 
the premium charged in excess of the cost of insurance and returned an- 
nually to the policyholders after the first year, so far as the same were 
used, to reduce subsequent premiums were not “income * * * received” and 
were therefore not subject to taxation. »uch rule, however, does not apply 
to a “dividend” declared in the case of a full paid policy, wherein the policy- 
holder has’ no further premium payments to make, which dividend consti- 
tutes a participation in the profits and income of the invested funds of the 
company. Where a mutual insurance company issued supplemental policy 
contracts by which the amount due on policies that had matured was paid 
in annual instalments for a given term of years, or during the life of the 
beneficiary, instead of in one sum, and, to secure such payments, was re- 
quired by state law to maintain a reserve, it was entitled to deduct such 
reserve from the income received in determining the amount on which it 
was liable for the tax. The court also held that the word “income” as 
used in the act meant that which had “come in” or had been already 
received, and that the net income so taxable should be determined on a 
cash as distinguished from a revenue basis and did not include uncol- 
lected and deferred premiums and interest accrued and due, but not actually 
received. Another point decided was that an ordinary expenditure by a 
mutual life insurance company for renewal of office furniture and equip- 
ment did not constitute assets, but was rather an expense of maintenance 
and operation, which it was entitled to deduct in determining the net in- 
come on which it was taxable. 


THE RETURN OF, NET INCOME required by the Federal Corpora- 
tion Tax Law must be filed by all corporations not specifically enumerated 
as exempt in the act. If by reason of the fact that it is not organized for 
profit, has no capital stock represented by shares, and is not carrying on or 
doing business, a corporation believes itself not to be subject to the tax 
or required to make a return, it should, prior to the date when returns 
are due, satisfy either the local collector or the’ Commissioner of Internal 
Revenue that it does not come within the terms of the act. In other words, 
it is incumbent upon every corporation, not specifically enumerated as ex- 
empt, to file its return within the prescribed time, or, in lieu of a return, to 
file a statement within that time showing that it is exempt by reason of 
the character and purpose of its organization and whether or not it was 
actually carrying on or doing business for profit during the year for which 
the return is required. (Ruling of Acting Commissioner of Internal Rev- 
enue, October 9, 1912—T. D., 1806.) 
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INCORPORATES UNDER THE TRUST COMPANY LAW OF THE STATE OF NEW VERBEY 


orricers: 


Re: CORPORATIONS. 
To Membere of the Bar: 

When you have occasion to organize a corporation in 
any state, we can be of assistance to you in supplying forme 
and precedente for charters, by-laws and minutes of organization 
meetings. Our cooperation will save you the time and expense 
of searching laws with which you are not familiar. 

We furnish incorporatorse, resident director, agent for 
service of process, place for holding meetings, notify you of 
the time to file reports, notify you regarding estate taxes and 
keep you posted as to all statutory changes affecting corpora- 
tions in the state of organization for a small annual fee. 


Let us demonstrate the value of our service when 


occasion arises. If you are interested, we shall be pleased. 
to explain it fully without obligation. 
Yours very truly, 
THE RATION 


Me 


President. 


PLEASE ADORESS ALL COMMUNICATIONS TO THE company 








